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APPROVALS AND RELATED REFORMS (NO. 3) (CROWN LAND) BILL 2009 

Second Reading 

Resumed from 23 March. 

HON SALLY TALBOT (South West) [2.14 pm]: As members of the house would know, this is one of a suite 
of at least four bills that the government has brought in to deal with speeding up or fast-tracking the approvals 
process. This one relates to crown lands. We have, I think, already dealt with the mining bill, and we are 
expecting one on the environment and one on planning to come before us in due course. 

All the government’s rhetoric from the day it was elected has been about the approvals process being too slow. I 
think what the government has effectively done—I give it credit for having done it effectively—is hijack the 
community debate and community sentiment about the whole question of how our approvals and planning 
processes are carried out. It reminds me of the points made by George Lakoff in his wonderfully titled book 
Don’t Think of an Elephant, when he talks about how the right of politics hijacks the language with which we 
conduct debates about issues of importance to our community. Certainly in the case of approvals, what we have 
seen now for about 18 months is a steady stream of rhetoric from the government about everything being too 
slow, being constipated and being tied up in red tape and green tape, and I think at one stage even black tape was 
used, although that is such a distasteful way of expressing it that I think even the government has run away from 
that particular characterisation of what it perceives to be the problem. 

I am not telling this house anything new when I draw attention to the fact that a lot of this talk from the 
government is simply empty rhetoric. The reality is that in seven and a half years of government between 
February 2001 and September 2008, 170 new mines were approved in Western Australia. How often do we hear 
the government give credit for the fact that that doubled the size of the mining industry in Western Australia? 
That is hardly, one might think, the sign of a collapsing system. Certainly during the second half of that seven 
and a half years we were going through boom times. Do we ever hear the government talk about things like skills 
shortages and the sheer volume of applications that departments were sitting on for much of that time? Do we 
ever hear the government talk about the various internal efficiency measures that were put in place in, I know, 
for example, the Department of Environment and Conservation, and I am sure the same must be true of what is 
now the Department of Mines and Petroleum. Does the government ever give us details about what those 
efficiency measurements found, because my understanding is that our public servants are working with a pretty 
high degree of efficiency now, and have been for the past 10 years or so? 

Hon Norman Moore: I think you had better go and have a look at the record before you make those sorts of 
comments. 

Hon SALLY TALBOT: I am very happy to look at the record, Hon Norman Moore. What I am drawing 
attention to is the fact that Hon Norman Moore and his colleagues in the Barnett government never talk about the 
record, because all they are interested in is talking up this nonsense about the system having been in crisis. 

Hon Norman Moore interjected. 

Hon SALLY TALBOT: Having said that, what we are hearing in those muttered interjections from the leader of 
the government — 

Hon Norman Moore: It’s not muttering; they are straight-out comments. 

Hon SALLY TALBOT: No, it is coming over as muttering here, Hon Norman Moore. 

Hon Ljiljanna Ravlich: It sounds like gobbledegook. 

Hon SALLY TALBOT: I was going to say muttering; Hon Ljiljanna Ravlich says it sounds like gobbledegook. 
Obviously, it depends on — 

Hon Robyn McSweeney: And Hon Ljiljanna Ravlich would know! 

Hon SALLY TALBOT: It obviously depends on where a member is sitting in the chamber. What I was going to 
say is that these interjections from the government are an illustration of exactly what I am talking about. All the 
government wants to do is talk about the fact that Western Australia needs an efficient process. We have never 
argued with that. Of course, there are constant running adjustments that a government has to make to things like 
approvals processes; of course there are. The government has to adjust for all the myriad factors that play a part 
in determining how fast and with what efficiency applications can be processed. Nobody can take away from the 
previous Labor government the fact that between 2001 and 2008 we put many of those reforms in place and kept 
the system under constant scrutiny to see how it might be improved. If we believe the rhetoric coming from 
Hon Norman Moore and his cabinet colleagues, one would think that Labor simply sat on its hands when in 
government for seven and a half years and nothing happened.  
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Hon Norman Moore: It is actually true!  

Hon SALLY TALBOT: The record speaks for itself. As I have already said, there was a doubling of the mining 
industry in Western Australia in those seven years.  

The other thing that the government conveniently forgets to include in all its rhetoric is that it is clearly in 
everybody’s interests to have an open and transparent system. I am talking about everybody’s interests; I am not 
just talking about people who advocate for the protection and conservation of the environment. It is also in the 
interests of industry to have openness and transparency in the system, and to put in place the most efficient 
system that we, using all our wits and resources, can devise.  

I have mentioned that four bills constitute this suite of reform measures. We have already dealt with mining. It is 
interesting that the other three come within my shadow portfolio responsibilities one way or another. In actual 
fact, they now come directly within my range of responsibilities, as I have taken over the shadow planning 
portfolio. I suppose I have had two and a half briefings on these four bills because, obviously, the government is 
still tweaking the planning bill. I have not had a final briefing on that. In all these briefings, when I asked for 
examples of where the hold-ups are being caused and how the proposed changes to the acts are going to free up 
the system, nobody could give me an answer. What a curious turn of events! One would think that the 
government would be out there trumpeting new key performance indicators for approvals processes, but it is not. 
The government has nothing to say, and none of its advisers and none of its public servants have anything to say 
when we ask them where the hold-ups are being caused and how this measure will fix it.  

If members on the opposite side of this chamber were really listening to the community and if they were 
listening to anything other than the rhetoric that comes out of their mouths and from their machinery of 
government mechanisms, they would be hearing that there is a good deal of concern from all sectors of 
community, including industry, about the path on which they have embarked. As I have said, it is in everybody’s 
interests to have an open and transparent system. It is in everybody’s interests to have a system that is able to 
deal with objections and concerns right at the beginning of the process. I have readily conceded that there is 
constant tweaking required, but we have a system at the moment that at least puts the emphasis on the beginning 
of the process for the expression of objections and concerns. What we are seeing in these bills, though, is a trend 
to push things out. Industry is very nervous about that. If the government wants to sit there and deny that, I ask 
members to go back and ask industry the specific question. My colleagues on this side of the house and I are 
hearing that concern all the time.  

In public debate on this suite of measures, we have heard the Straits Salt proposal mentioned a couple of times; 
as we know, it cost the proponents several million dollars to get it to a point at which they eventually put it in the 
too-hard basket and walked away from it. The problem that industry has is that if we put in place a system that 
loads up all the objections to the back end of the process, the cost is not several million dollars, but several 
hundred million dollars when companies have to either shelve products or take mitigating action towards the end 
of the approvals process. I am quite sure that this is an aspect that we will return to many times over the next 
little while as we debate this and the other measures that the government is putting up. I say to the government 
again: if it is not aware of those concerns, for heaven’s sake ask specific questions and listen to the answers that 
are given that constitute the expression of those concerns.  

When I stand and speak on this topic, the government will try to characterise my remarks as somehow 
constituting a statement that either the system needs nothing done to it or we do not need an efficient, open and 
transparent approvals system in Western Australia. That is why, in my opening remarks, I referred to the points 
made in the book entitled Don’t Think of an Elephant! Yes; we in the Labor Party will do everything that we can 
to expedite measures to make the system efficient. Yes; we on this side of the chamber will do everything we can 
and will support the government 100 per cent of the way if it puts measures in place to make the system more 
open and more transparent. That is agreed. That is the starting point for everybody in the chamber, but where our 
paths diverge is that the government then goes off and says, “Anyone who doesn’t agree with us wants to hold 
up the system. Anybody who doesn’t agree with us wants to put extra red tape in place. Anyone who doesn’t 
agree with us wants to effectively strangle the system with extra bureaucracy.” I put it to members that that is 
absolutely not the case. What we are worried about is that some of the things that the government is trying will 
effectively make the process more complicated, more expensive and more risky, both for business and for 
environmental protection. I hope that the government will address these points during debate on this bill.  

I wish that we could hear some of this rhetoric about fast-tracking and speeding up the system directed towards 
things like the creation of marine parks. The point I made in this chamber yesterday was that we have had nearly 
10 months of absolute silence from this government about two particular marine park provisions that were 
virtually handed to it on a plate when it walked into the ministerial offices — 
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Hon Ljiljanna Ravlich: It still has not done anything.  

Hon SALLY TALBOT: It still has not done anything. Those parks were cape to cape and Dampier. They were 
ready to go. All the government had to do was push the button. The only one it has pushed the button on is 
Walpole–Nornalup. That is because it was too far down the track, because of what we did, for the government to 
pull back from it. I wish I could hear some rhetoric directed towards the speeding up of those processes, because 
otherwise I know what is going to happen—we will get all the way through this year, we will go through 2011 
and be halfway through 2012 and the government will start telling us it is all too complicated. At the end of this 
cycle, this one-term government will have delivered absolutely nothing—big, fat zip—in terms of things like 
marine parks. Members might like to give that some thought when they sit around their party room talking about 
cutting red tape.  

Let us go to some of the specific provisions of this bill. The immediate thing that occurred to me when I was 
looking at the provisions was that clearly there are other ways to achieve the ends. I put that to various people 
who were engaged in the debate before it got to Parliament. I still have not been able to satisfy my concerns on 
that score. Fundamentally, what we are dealing with here is the confusion that adheres to the concept 
underpinning all the legislation and regulations relating to crown land—that is, both unallocated and crown land 
already under use. It is the confusion that pertains to the notion of the owner of the land. At the moment the 
owner of the land is effectively designated as the Minister for Lands. That is not always the case. But, where it is 
not clearly specified and designated as the Minister for Lands under the Land Administration Act 1997, it has 
always been assumed by convention that the owner of crown land was the Minister for Lands. Various concepts 
in the acts pertain to the notion of what a leaseholder is. There are crown land interest holders, owners and 
lessees, and, of course, it then defaults to the minister to make all the final determinations for the giving of 
notices, applications for approvals and applications in relation to crown land. It seems to me that a more 
thoughtful approach might have been to go back to the relevant acts—the parliamentary secretary has listed 
those acts in her second reading speech, so I do not need to list them here—and make the amendments to them 
so that each of them says exactly what the owner, leaseholder or lessee, or whatever term we can come up with, 
designates. My concern with a bill like this is that we might be trying to shortcut the process. It is clearly much 
more laborious to go back and make amendments to individual acts than it is to make some sort of blanket 
provision that, wherever an act has the words X, Y and Z they are now to be read as X, Y, Z, A, B, C. I was part 
of the Standing Committee on Legislation when it examined the painstaking work that a number of people in the 
bureaucracy have done recently to tidy up all our acts to bring them into some sort of standard format and 
parlance. We could see when we went through that process—the report was tabled in this house some time 
ago—that every time we try to create a shortcut, we end up with one shortcut and 10 problems that need to be 
fixed in different acts. I am not entirely convinced that this is the soundest way to go about making these 
changes. The parliamentary secretary may want to comment on that in her reply to the second reading debate.  

The major concern that the Labor opposition has with this bill is how to unpack and understand the detail behind 
this delegation of authority that is at the heart of the bill. The parliamentary secretary outlined in her second 
reading speech that with this legislation we are looking for a more administratively effective way for the 
Minister for Lands to act on things such as giving notices, applying for approvals or making applications. The 
government has devised a mechanism for the Minister for Lands to be able to authorise other officers of the 
public service to make these determinations on behalf of the Minister for Lands. I found it rather concerning, 
once I began to delve into the details of this bill, that it proposes to give authorisation for the exercise of those 
powers to not just public officers, but also “other persons”, a phrase that I am sure rings distant alarm bells for all 
of us in this house, even members of the government. When we delve into the detail of the bill and the 
explanatory memorandum, we find that there is no definition of who those public service officers or indeed 
“other persons” are likely to be. Recently in this place we dealt with some revocations of state forest proposals, 
which was a fairly routine matter. I cannot remember the last time we had a “knock ’em down” fight in this place 
about revocations of state forests. Usually, they are very small areas and, somewhat bizarrely, we are usually 
making administrative changes to reflect the situation. I think that in 11 out of 12 of the revocations we dealt 
with recently, the roads had been built or the adjustments had been made. But as part of the briefing I received 
on those revocations—during that period I was preparing a response to this bill—I was told that DEC officers on 
the ground were making recommendations to head office in Perth about exactly how these revocations will be 
carried out. A local DEC officer sorts out a problem, reads a map, talks to landholders, talks to Main Roads 
planners and comes back to head office with a recommendation for how boundaries should be changed or 
permissions altered and that sort of thing. That is a system that seems to work fairly well because the officers in 
Perth who are handling these matters are clearly quite senior officers, most of whom have had experience on the 
ground in the regions in which we are dealing with these sorts of things. But when I pressed for more details 
about who the public service officers and the “other persons” might be—these people who were going to be 
given authority to exercise on behalf of the Minister for Lands in giving notices and making applications for 
approvals on crown land—I was told that in many existing cases, it might be the director general. I understand 
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there is provision under the Land Administration Act for the Minister for Lands to delegate powers to other 
people, but they are always delegated to the director general. I pressed for information about how the provisions 
relating to the Department of Mines and Petroleum would be processed. The only answer I could get was that it 
is likely to be the director general, but in some cases, particularly for pipeline easements, it might be a 
Department of Mines and Petroleum officer on the ground. I do not think that is good enough. During the 
committee stage I would like to explore this in more detail.  

So that the parliamentary secretary can begin to think about an appropriate way of addressing these sorts of 
concerns, I draw the attention of the house to those existing provisions under the Land Administration Act 1997, 
section 9, headed “Delegation by Minister generally”. It contains five subsections. The one I draw particular 
attention to is section 9(3). I will briefly read subsections (1) and (2) so that members can get a feel for the 
context in which subsection (3) arises. It states — 

(1) Subject to subsections (2) and (3) and to Part 9 and section 273, the Minister may, either 
generally or as otherwise provided by the instrument of delegation, by writing signed by him 
or her delegate to —  

(a) a public service officer of the Department, being a public service officer named;  

(b) a person for the time being holding an office in the Department, being an office 
specified; or  

(c) a prescribed person, or a person belonging to a class of prescribed persons, specified, 
in the instrument of delegation, any of his or her powers (other than this power of 
delegation) or duties under this Act.  

(2) The Minister may, in accordance with the regulations, delegate under subsection (1) a power 
conferred or duty imposed by this Act to convey or transfer the fee simple in Crown land.  

This is the crucial subsection — 

(3) When the Minister delegates a power or duty under subsection (1), that delegation is to be 
made by instrument published in the Gazette. 

I seek some assurance, and I should be very gratified to find that I may have overlooked the provision in this bill 
that puts a similar process in place for the delegation of the minister’s authority. I fear, though, that that is not the 
case, because one of the things I noticed is that all through this bill we do not have the term that was used in the 
Land Administration Act, the delegation of power or duty, but simply the term to give authorisation and 
occasionally give authorisation in writing. I look forward to pursuing that particular clause in committee. 

The parliamentary secretary has run through the four fundamental provisions of the bill. It is my understanding 
that the first provision, which relates to the authorisation of public service officers or other persons to exercise 
the powers currently pertaining to the Minister for Lands, relates only to the Aboriginal Heritage Act and the 
Planning and Development Act. I would like the assurance of the parliamentary secretary that that is the case. 
Even if it is so and under those two acts authority can be delegated only to public service officers, my concern 
remains about who are those public service officers. However, I have another concern, which the parliamentary 
secretary is probably familiar with because it has been raised before in debate about this bill. The concern is 
about the conferring of authority on somebody who might transpire to be a pastoral leaseholder. I cannot see in 
this bill any provision that prevents that happening. Speaking purely from a personal point of view, I do not 
share the feeling, which I know is expressed occasionally by members on my side of the house, of a general 
disapproval of the activities of pastoral leaseholders. I know several people, whom I am pleased to call friends, 
who are pastoral leaseholders, and they are people I visit as often as I can, given that they mostly live in very 
remote locations. I must say that I have nothing but respect for people who take up that way of life. I have every 
sympathy for the concern that is often expressed to me that one of the hardest things about being a pastoral 
leaseholder is when people end up having the Department of Environment and Conservation as a neighbour. I 
think there would be few disagreements, in private at least, among members of this house about the fact that we 
really do need to smarten up our management of pastoral leases, particularly the pastoral leases that are taken 
over by government departments. Although the aims and objectives are highly commendable, the reality on the 
ground of how these management arrangements play out is often quite horrendous. I have every sympathy with 
pastoral leaseholders who are trying to grapple with that. 

I also have great sympathy with the group of people who, like pastoral leaseholders, are constantly coping with 
what must appear to them to be the vagaries of government when they have to grapple with the determinations of 
the Valuer-General in relation to pastoral rents. We have seen some extraordinary increases in pastoral rents in 
the past decade or so. I think this is not a partisan observation. I am pleased to see that the Minister for Lands has 
taken up the challenge of trying to sort out a more equitable system for increasing pastoral lease rents. It must be 
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absolutely devastating to open mail or an inbox one day and find that one is about to be hit with massive 
increases. I was pleased to support the government’s moves that picked up on something that we were doing in 
government that related to the phase-in of those increases. I hope that we can come up with a more equitable 
system. 

In the remarks I am about to make, I am not denigrating or casting doubt upon the integrity of the majority of 
pastoral leaseholders, but I think there is a fundamental conflict of interest apparent in opening up the possibility 
that the person making the determination on an application for approvals, for instance, or the giving of notices—
I think it would relate more to the application for approvals—in the name of the Minister for Lands, might 
actually turn out to be the pastoral leaseholder who is making the application. We see almost daily references to 
the fact that, at least around the Gascoyne and the Mid West, many pastoral leaseholders are champing at the bit 
in their efforts to diversify and make not just a better living for themselves, but also better use of and better 
protection for the land about which they obviously care so much. I would ask the parliamentary secretary to 
address that point. We can certainly take it up in committee. To me that is one of the most troubling aspects of 
this first provision to give this authorisation to persons other than the minister and public service officers. 

The second area that this bill deals with is the delegation of powers of the Minister for Mines and Petroleum. I 
believe we are now talking about not the Aboriginal Heritage Act or the Planning and Development Act but the 
Mining Act, the Petroleum Pipelines Act, the Transfer of Land Act and possibly even the War Service Land 
Settlement Scheme Act and the Environmental Protection Act, which would involve the minister with 
responsibility for mines and petroleum. I can see all the rhetoric in the second reading speech about the need to 
expedite matters, but here is a major concern of mine in relation to the person to whom these powers are likely to 
be delegated. We made a joke in this place yesterday about the fact that when the Minister for Mines and 
Petroleum and the Minister for Fisheries get together to have a chat, it is not an awfully big meeting—in fact, 
there is only one of them. We obviously cannot endorse a system that ends up with a similar provision when it 
comes to applications for approvals for development or any other sorts of applications in relation to crown land. 
We cannot have a minister talking to himself or herself. I ask the parliamentary secretary to address that aspect 
of the bill. 

The third provision is about the access to contact details. I was a little bewildered by this because I understood 
that the Landgate registry was a pretty effective way of keeping tabs on who was where, but I gather that is not 
the case. I would like to do a little more probing of why that is the case when we come to this provision. I 
recently had occasion to make some inquiries about a property that had changed hands a matter of only three 
weeks ago. When I went online and paid the requisite fee, which I think was $35, to get the information, it was 
clearly up to date. I think that was just from the Landgate registry. If that is not the case, perhaps we need to 
understand why it is not the case in relation to pastoral leaseholders. Having said that, my point is that we might 
be trying to fix something in the wrong place. There is clearly a problem, particularly if people such as those in 
emergency services are not able to get their hands on the information about who a particular pastoral leaseholder 
might be. One can imagine a situation in which emergency services need to move very quickly; if it is chasing 
leaseholder details that are years out of date, there is clearly a big problem. There must also be a problem for the 
leaseholders, because I understand that one of the reasons for putting in place the measure of clarifying the legal 
position of making that information public is that when it comes to things like mining applications and 
approvals, a countdown starts on things like submissions and, indeed, the claiming of compensation, from the 
moment an application is received. Obviously, if there are delays of days, weeks or months before a leaseholder 
receives that communication, they will be disadvantaged, as will everybody else involved in the process. I need 
some reassurance that we are tackling this problem in the right place, rather than trying to apply a bandaid fix 
further down in the system.  

The fourth part of the bill deals with easements in relation to the pipelines. As the parliamentary secretary has 
explained, they are currently granted by either the Governor in Executive Council, or by the relevant 
management body, which, I gather, in most cases would be Aboriginal management groups or companies. I can 
quite see that it would be very much more efficient to have one easement over an entire geographical area. It is 
not so clear to me how we can deal with a situation if the interests of the various stakeholders are different; I 
seek some reassurance and perhaps further discussion about that point. 

There are several other matters that will be more appropriately raised during the committee stage, but I will 
mention one for now. I drew the parliamentary secretary’s attention to section 9(3) of the Land Administration 
Act, relating to the existing powers of delegation. I notice that there is only one reference in this bill to 
subdelegation. I refer to proposed section 11(3) of the War Service Land Settlement Scheme Act 1954, under 
clause 35 of the Approvals and Related Reforms (No. 3)(Crown Land) Bill 2009. It specifically provides that 
subdelegation is not permitted. Are we to understand that the absence of any reference to subdelegation in any of 
the other clauses of the bill means that subdelegation is allowed? I suggest to the house that that would be a very 
worrying turn of events. 
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I think I have raised enough points, and hopefully the parliamentary secretary will be able to address them in her 
summary of the second reading debate. I look forward to pursuing other concerns as we move through the 
committee stage. 

HON LYNN MacLAREN (South Metropolitan) [2.53 pm]: I listened with interest to Hon Sally Talbot’s 
assessment of the Approvals and Related Reforms (No. 3) (Crown Land) Bill 2009. I must say that I, too, will be 
looking forward to hearing the minister address Hon Sally Talbot’s questions. The Greens’ assessment of this 
bill is that we are now achieving what the government intended to achieve in cutting out some of the red tape and 
streamlining the process. The idea of delegating powers to allocated officers is a great idea. Many of the clauses 
in this bill are, indeed, achieving what they set out to achieve. I appreciated the government’s briefing on the 
details of this bill; I found it to be stunningly technical! If anyone else attended the briefing, they will know what 
I mean. The Greens (WA) certainly agree with Hon Sally Talbot that we need a system that deals with concerns 
at the very beginning of the process, and that we need to ensure that consultation is undertaken when these 
decisions are made. We feel that it is a good bill, and I thank the government for trying to achieve some 
streamlining in its legislation. I look forward to hearing the parliamentary secretary address the concerns raised 
by the very experienced Hon Sally Talbot, because it may well be that she has picked up some things that were 
missed in the original drafting of the bill, and it is worthwhile looking at that. The Greens (WA) are happy, and 
ready, to support this bill. 

HON WENDY DUNCAN (Mining and Pastoral — Parliamentary Secretary) [2.55 pm] — in reply: I thank 
the members who have contributed to the second reading debate. This bill is, in parts, quite technical in 
endeavouring to achieve some streamlining of the approvals process in relation to crown land. Many of the 
questions that have been raised, particularly those raised by Hon Sally Talbot, would probably be best dealt with 
during the committee stage. The government certainly endeavours, through this bill, to make the process more 
speedy, transparent and efficient, and that is something I think the bill may achieve. Hon Sally Talbot suggests 
that there may be other and better ways to achieve these ends; there are always different ways to achieve what 
one has set out to do, but the government has chosen this course and we can get down to the detail of how it 
could be done differently during the committee stage. 

Hon Sally Talbot’s concerns about “other persons” is one that was raised during the briefings for members. The 
intention of the amendment is that “other persons” are those who have a direct relationship to the decision that is 
being made; perhaps they are people who already have effective control of the land and have the legal power to 
do that which is the subject of a particular action, in cases in which there is no undue risk to the state. The 
government believes that there is no risk there. 

In other comments, Hon Sally Talbot raised the issue of conflict of interest when pastoral leaseholders make 
decisions about their leases. As I said previously, such decisions would only be in relation to areas where they 
already have the ability to decide or to initiate actions rather than actually make decisions. 

Hon Sally Talbot also made some comments about delegation powers under section 9(3) of the Land 
Administration Act. We will discuss that during the committee stage and hopefully the government will be able 
to deal with her concerns in that context. I appreciate Hon Sally Talbot’s comments about having an 
understanding of some of the challenges in the pastoral industry, particularly pastoralists who find themselves 
with the Department of Environment and Conservation as a neighbour. As she said, this is something of which 
both sides of the house are aware, and work is being done to improve that relationship and the management of 
pastoral leases on the part of all pastoral lessees, not just those that are leased by private leaseholders.  

Hon Sally Talbot commented on the Landgate registry not being up to date. I guess it is always a challenge to 
keep databases up to date. There is no doubt that the Department of Regional Development and Lands has the 
most up-to-date database of pastoral lessees and their contact information. The member indicated that other acts 
of Parliament require that on certain issues pastoral lessees must be contacted. That information must be 
available to comply with provisions in the Mining Act.  

I also note Hon Sally Talbot’s comment about sub-delegation. We will deal with that in the Committee of the 
Whole. My adviser will assist me when we debate the more technical details that are involved.  

I thank Hon Lynn MacLaren for her comments. I note her comment that in the committee stage of this debate she 
will look forward to listening to Hon Sally Talbot, who has a deep knowledge of this legislation. I thank the 
member for identifying some errors in the bill. The government will move some amendments, which I believe 
members have received, that are in response to matters raised by Hon Lynn MacLaren. That will happen as we 
proceed. One amendment corrects a typographical error and another transposes a word. I thank the member for 
bringing that to my attention. I commend the bill to the house.  

Question put and passed.  

Bill read a second time.  
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Committee 

The Deputy Chairman of Committees (Hon Michael Mischin) in the chair; Hon Wendy Duncan (Parliamentary 
Secretary) in charge of the bill.  

Clauses 1 to 3 put and passed. 

Clause 4: Section 21A amended — 

Hon SALLY TALBOT: I understand from the explanatory memorandum that clause 4 removes an exception to 
the Aboriginal Lands Trust’s ability to delegate consultation powers to trust members and departmental officers. 
Can the parliamentary secretary tell us what that exception is?  

Hon WENDY DUNCAN: The exception relates to mining leases. Currently, the minister must get advice from 
the Aboriginal Lands Trust, but under this bill the exception will be that the minister can get advice from an 
officer or a member of the trust. It must be somebody who is delegated by the trust.  

Hon SALLY TALBOT: I am sorry, but I may not have understood the parliamentary secretary. I understood her 
to say that the minister can appoint somebody to give him or her advice. I do not think that is what the 
parliamentary secretary meant.  

Hon WENDY DUNCAN: The minister currently gets advice from the trust. Under this clause the trust can 
delegate an officer of the department or a member of the trust to give advice directly to the minister.  

Hon SALLY TALBOT: What exactly are we removing? Are we removing the trust’s capacity to delegate its 
authority to an officer to advise the minister?  

Hon WENDY DUNCAN: This clause will give the trust the power to delegate. The act currently states that the 
trust must give the minister the advice. Under this clause the trust can delegate somebody to give advice to the 
minister.  

Hon SALLY TALBOT: Would that person be somebody appointed by the trust to be the spokesperson for the 
trust?  

Hon WENDY DUNCAN: That is correct.  

Hon SALLY TALBOT: Can the parliamentary secretary explain to the chamber the reason for this change? 
How does it speed up the process and improve operational efficiencies?  

Hon WENDY DUNCAN: This amendment was requested by the Department of Indigenous Affairs. It means 
that the minister would not have to wait for a decision until a full meeting of the trust. Under this clause, if a 
decision is required before the next meeting of the trust, a delegated officer can give advice to the minister. It 
would mean that a decision could be made before the next meeting of the trust.  

Hon SALLY TALBOT: The parliamentary secretary’s explanation makes sense to me. However, can the 
parliamentary secretary explain to the chamber why this measure is accomplished by the simple deletion of 
sections 21A(2) and (3) and 21A(8) of the Aboriginal Affairs Planning Authority Act? Is there provision 
elsewhere for the Aboriginal Lands Trust to appoint a delegate to speak on its behalf?  

Hon WENDY DUNCAN: The delegation is referred to in section 21A(1). Section 21A(2) is being deleted. The 
Aboriginal Lands Trust continues to be able to delegate under section 21A(1). It is not as though all references to 
the trust are being deleted.  

Clause put and passed.  

Clauses 5 and 6 put and passed.  

Clause 7: Section 66 inserted —  

Hon SALLY TALBOT: This is where we get to the heart of the problem about this authorisation of a person to 
act on behalf of the Minister for Lands. I want to be absolutely clear about who gives notice now. Proposed new 
section 66 states that if, under section 18(2) or 24 of the Aboriginal Heritage Act 1972, the owner of crown land 
or freehold land in the name of the state may give, or is required to give, notice, that notice may be given by the 
Minister for Lands. Does that provision to delegate not exist currently? Who gives notice now?  

Hon WENDY DUNCAN: The person who gives notice now is the Minister for Lands or his authorised officer, 
who might be an officer of the Department of Regional Development and Lands, or another officer as designated 
or other person.  

Hon SALLY TALBOT: I want to be absolutely sure about this. Is that the situation before this bill is passed by 
Parliament?  
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Hon WENDY DUNCAN: As the situation stands currently, it is the person who gives notice—it is the alter ego 
principle—or an officer of the department—that is, an authorised officer. After the passage of this bill, it can be 
the minister, an officer or any other person.  

Hon SALLY TALBOT: How much of this change is about giving certainty to an existing practice? How much 
of it is about providing the minister with an alternative that is not currently available?  

Hon WENDY DUNCAN: The first part is the same. It gives legal certainty to the minister or his authorised 
officer. The “any other person” provision is new.  

Hon SALLY TALBOT: That is clear. Let us tease out the concept of “any other person”. Does the “any other 
person” have to be a public servant?  

Hon WENDY DUNCAN: The “any other person” could be a lessee who already has the power under the act or 
a management body that is the appropriate body to undertake that task. It will be an authority or a person who 
has a direct relationship with the act being authorised.  

Hon SALLY TALBOT: With the greatest respect, it seems to me that the parliamentary secretary is in danger 
of getting some things mixed up. In her response to the second reading debate, she talked about the “other 
person” already having the legal power to do what is being proposed and then she talked about the “other 
person” having a direct relationship with the decision being made. I understand that the government does not 
want to remove any existing provision for that person to have some authority. The second reading speech and the 
content of the bill make it clear that the government is not taking a backwards step and removing people’s 
authority. Where does the new measure come in? Just now the parliamentary secretary said that the extension to 
“other person” was a new measure that was supposed to expedite things.  

Hon WENDY DUNCAN: The issue is that the person, lessee or management authority that already has the right 
to undertake development or act on a piece of crown land must still give notice to the minister under the 
Aboriginal Heritage Act. At the moment the application is made by the Minister for Lands under the Aboriginal 
Heritage Act. After this amendment they can make that application directly without having to go through the 
Minister for Lands if they are so authorised to do.  

Hon SALLY TALBOT: This is obviously a fine legal point that I think might be more effectively illustrated if 
the parliamentary secretary could provide us with an example, even a hypothetical example. Can the 
parliamentary secretary provide a picture of what happens now and what will happen after the passage of this 
bill?  

Hon WENDY DUNCAN: If, for example, there is a development proposal—say, a tourism development 
proposal—on crown land, and they want to proceed with that development proposal, to do that under the act now 
they would have to then go through — 

Hon Sally Talbot: Sorry, “they” being? 

Hon WENDY DUNCAN: The proponents of the development proposal would have to go through the Minister 
for Lands to seek approval under the Aboriginal Heritage Act, and then it is the Minister for Lands who issues 
the section 18 notice to the Minister for Indigenous Affairs. Under the amendment, the proponent of the 
development on crown land can give the section 18 notice directly to the Minister for Indigenous Affairs. Having 
been authorised by the Minister for Lands to do so, the proponent can give its notice directly to the Minister for 
Indigenous Affairs. 

Hon SALLY TALBOT: Does that mean that the section 18 notice authority relates only to each specific 
proposal? It is not like a blanket authorisation to act on behalf of the minister; it is only an authorisation to act in 
relation to, to use the parliamentary secretary’s example, a tourism development. 

Hon WENDY DUNCAN: It could be either. There may be instances in which it is for one specific notice; there 
may be instances in which it is for several. It does not actually define that it is one notice at a time. 

Hon SALLY TALBOT: Will the parliamentary secretary tell me whether I understand her correctly? It may be 
a commercial developer of a tourism operation. That is the first point I want to check. Is it a commercial 
proposition, or are we talking only about people who have an existing interest in the crown land? If we are 
talking about a commercial developer, that commercial developer can be given authority by the minister to make 
an application directly to the minister with responsibility for the Aboriginal Heritage Act. 

Hon WENDY DUNCAN: The commercial developer would be the individual lessee. It would most likely be 
doing one development at a time, so there would be one application at a time. To give an example of a group or 
an extended application process, a local government or other management body that has power over several 
parcels of land—say, reserves—may have that broader delegation for more than one application. 
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Hon SALLY TALBOT: Okay. Let us just do a little thought experiment. Here am I, the Minister for Lands. I 
am sitting at my desk and I get an application for delegation of my authority to make a section 18 determination 
under the Aboriginal Heritage Act. I look at that application for delegation of my authority, and either I give it or 
I do not give it. That then goes through the process. First of all, let me just check that with the parliamentary 
secretary. Have I understood that correctly? 

Hon WENDY DUNCAN: Just for clarification, can the member describe the scenario again, and I will 
endeavour to answer the question? 

Hon SALLY TALBOT: The Minister for Lands has to deal with an application by a person, other than a public 
servant, who has an interest in the land. Let us make it very concrete. It is a commercial operator who wants to 
develop a tourism facility on crown land. The developer makes an application to the Minister for Lands to be 
given authority to make a section 18 application to the minister with carriage of the Aboriginal Heritage Act; in 
other words, the developer goes to the Minister for Lands and says that he wants to be able to approach, let us 
say, the Minister for Indigenous Affairs directly, and he wants the Minister for Lands to give him the authority to 
do that. 

Hon WENDY DUNCAN: Yes, that is one way that it could be done. 

Hon SALLY TALBOT: Under the existing system, the Minister for Lands would get an application to make a 
determination on a section 18 application. I think it can be seen from the expression on the faces of the 
parliamentary secretary and her adviser, which Hansard, unfortunately, cannot capture, that I am failing to see 
where the time saving is in all this. 

Hon WENDY DUNCAN: If that authorisation to deal directly with the section 18 application with the 
responsible minister under the Aboriginal Heritage Act is given at the same time as the lease is granted, time can 
be saved, because what could have been two actions are now dealt with in one. 

Hon SALLY TALBOT: With respect, parliamentary secretary, I am not sure that that is true. It is two actions. 
One is granting the lease and the other is granting the authority to act. 

Hon WENDY DUNCAN: What I am trying to say is that the authorisation is given through the lease, rather 
than by two separate actions; that is, the lease is granted, and then the authorisation to act is granted separately, 
so it can all be done in the one process. The authorisation to act is embodied in the lease. 

Hon SALLY TALBOT: So, in effect, we are adding another section to a form, which used to be two separate 
forms. 

Hon WENDY DUNCAN: Yes. 

Hon SALLY TALBOT: It does not sound to me like a massive increase in efficiency, but let us move on to 
what is probably the most salient concern in clause 7. I am not sure that we write acts in these terms any more 
using exclusive language, do we? Perhaps it is just the explanatory memorandum that is written in exclusive 
language, because the explanatory memorandum states — 

… it — 

That is, the notice — 

may be given by the Minister for Lands or by a person authorised by him in writing to do so.  

Hon WENDY DUNCAN: The authorisation in writing is the minister’s authorisation; therefore, he writes the 
authorisation. 

Hon SALLY TALBOT: Is that in statutory form or will it just say, “Dear Joe Blow, I hereby give you 
authority”? What is the wording of this? There must be a formal set of words used to confer that authority. 

Hon WENDY DUNCAN: The authorisation in writing will be in a formal manner—that is, either through the 
lease, which is a formal document, or in a separate formal authorisation that will be prepared in a statutory 
manner. It will not just say, “Dear Joe, you can do what you please.” It will be a proper legal authorisation. 

Hon SALLY TALBOT: Is the intention to make that clear by regulation or is there an existing format for these 
things? 

Hon WENDY DUNCAN: Based on the alter ego principle, there are already authorisations drafted for other 
purposes; therefore, this will be similar. It is like a delegation, but it is an authorisation. 

Hon SALLY TALBOT: Let us just move to the question I asked in the second reading debate, which is this 
question about the existing measures under section 9(3) of the Land Administration Act 1997 and which is the 
existing provision for the minister to delegate his or her powers or duties. Subsection (3) specifies — 
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When the Minister delegates a power or duty … that delegation is to be made by instrument published 
in the Gazette. 

Is this the same provision that we are talking about here when we talk about an authorisation in writing? 

Hon WENDY DUNCAN: It is a similar concept, but there is no requirement in the amendments in clause 7 of 
the bill that we are dealing with today for the authorisation to be published in the Government Gazette. 

Hon SALLY TALBOT: That seems to me to be a major shortcoming of this bill. Why would we want to open 
up the possibility for a more opaque arrangement to be put in place than we currently have pertaining to the 
authority of the Minister for Lands under the Lands Administration Act? The force behind this bill—it is clear to 
me but the parliamentary secretary might suggest there is another motive force—is to confer a power of 
delegation on the Minister for Lands like the Land Administration Act power currently in existence. That power 
to delegate works well. I have not heard anything from the parliamentary secretary or the government about the 
need to amend section 9 of the Land Administration Act; therefore, let us assume that the power of delegation by 
the minister works well. What we are trying to do is extend that power, which has proven to be effective, to these 
other acts that require similar actions by the Minister for Lands. Let us assume for the moment that we take at 
face value the argument that there are delays caused by the fact that the Minister for Lands has to be directly 
involved. So far, so good: we open up the power of the minister to delegate. Why would we not want to make the 
power to delegate fall in line with the power of delegation that we know is already working under section 9 of 
the Land Administration Act? 

Hon WENDY DUNCAN: The power of delegation detailed in section 9 is for broader activities. The delegation 
that we are talking about today is an individual and one-off delegation. It would be very time consuming and 
very expensive to publish all of them in the Government Gazette; therefore, the decision was made that it was 
not necessary to put them in the Gazette. 

Hon SALLY TALBOT: I think this is a real problem that we need to tackle in a bit more detail. The 
parliamentary secretary is agreeing with me that the existing system of delegation by the lands minister under 
section 9 works well; I do not think anybody is disputing that. We are now being told that the decisions that are 
being covered by these proposed new arrangements under the Approvals and Related Reforms (No. 3) (Crown 
Land) Bill relate to different sorts of decisions than those covered by section 9 of the Land Administration Act. 
However, I put it to the parliamentary secretary that the only difference between the act and the bill that is 
currently under consideration is that the bill is dealing with crown land. In effect, the Land Administration Act 
covers everything else. It also covers crown land at the moment, but what we are trying to do is expedite 
provisions for dealing with crown land applications and approvals. I do not believe the argument that it would be 
somehow too cumbersome or there would be too many of them addresses the concerns about transparency and 
clarity. I go back to the comments I made in the second reading debate about the fact that if there are going to be 
problems, we need to identify those problems at the beginning of the process, not at the end. If what is being 
proposed is the establishment of a system that effectively occludes details about who has been delegated by the 
minister to make an application, how can that possibly be consistent with an argument that this is supposed to be 
based on openness and transparency? It is actually removing from the public realm information that is currently 
there. 

Hon WENDY DUNCAN: There are authorisations in many acts that are not required to be published in the 
Government Gazette. It is just not efficient, particularly if there is a large volume of them. This falls into that 
same category in which there are likely to be individuals who are not required to be named in the Government 
Gazette. There may be some argument for grouped organisations in the larger ones. But, as I said before, there 
are examples in other acts of when these sorts of authorisations are given without having to be published in the 
Government Gazette.  

Hon SALLY TALBOT: Is there any provision in the bill we are considering for this authorisation in writing to 
be made public?  

Hon WENDY DUNCAN: No, not in the bill. I suppose that information is always available through the freedom 
of information process. 

Several members interjected.  

Hon SALLY TALBOT: That was a pause to allow Hon Ljiljanna Ravlich to resume her seat so she could 
interject.  

Hon Ljiljanna Ravlich: I had to pick myself up off the floor! 

Hon SALLY TALBOT: I am sure Hansard has a way of recording a member passing out in a dead faint from 
shock. The parliamentary secretary must appreciate the irony of what she just said. She is nodding—the 
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parliamentary secretary appreciates the irony. I do not know whether joint party meetings are held. Given that 
the Liberal and National Parties are not in coalition, they probably are not. I hope the parliamentary secretary 
will convey to the other half of her government the discussion we are having. I hope she will send them all a 
copy of the Hansard and get them to modify either the extraordinary stance they are taking on freedom of 
information or the provisions of this bill. Frankly, to come in here and say that the government is making a 
change under the heading of “approvals and related reforms”, under the banner of all that rhetoric about getting 
rid of red tape and speeding up the process, the parliamentary secretary is telling us that the only way people can 
get hold of this information is to make an FOI application. I am sure honourable members like me are wishing it 
was half an hour from now so that we could go and revive ourselves with a cup of tea and a cucumber sandwich! 
Unfortunately, we still have 32 minutes to go before we can do that. I am very glad now that Hon Norman 
Moore has always resisted our push to get rid of afternoon tea, because I am feeling in distinct need of it now.  

Hon Norman Moore: What push to get rid of afternoon tea? 

Hon Ljiljanna Ravlich interjected.  

Hon SALLY TALBOT: Do not mention the war! He has resisted our arguments about getting rid of afternoon 
tea.  

Hon Norman Moore interjected. 

Hon SALLY TALBOT: Is the Leader of the House telling us —  

The DEPUTY CHAIRMAN (Hon Michael Mischin): Order! We are dealing with the Approvals and Related 
Reforms (No. 3) (Crown Land) Bill 2009. The question is that clause 7 do stand as printed.  

Hon Robyn McSweeney: All they want to talk about is cucumber sandwiches.  

Hon SALLY TALBOT: What I was actually talking about, Hon Robyn McSweeney, was any way we can find 
of trying to collect ourselves and recover from the extraordinary shock Hon Wendy Duncan has given us by 
suggesting — 

The DEPUTY CHAIRMAN: Order! I gave the member the call because I felt she wanted to address clause 7 of 
the bill. The question is that clause 7 do stand as printed.  

Hon SALLY TALBOT: Thank you, Mr Deputy Chairman, for giving me a moment to collect my thoughts after 
the shock of the news the parliamentary secretary has given us that we will remove current information from the 
public realm, but if we care that much about it, we can still get that information with an FOI—a truly 
extraordinary revelation. I hope anyone reading this Hansard in years to come will take the trouble to go back to 
the previous day’s Hansard and see how members of the National and Liberal Parties regard the freedom of 
information provisions. They are quite happy to trash it when it suits them and then wheel it out as a feeble 
excuse for what is beginning to look increasingly like a botched attempt to speed up the approvals process.  

The DEPUTY CHAIRMAN: The question is that clause 7 do stand as printed. All those of that opinion — 

Hon SALLY TALBOT: I am still standing. 

The DEPUTY CHAIRMAN: As I said earlier, I believed you were addressing clause 7. 

Hon SALLY TALBOT: I am, absolutely.  

The DEPUTY CHAIRMAN: When do you plan to do that?  

Hon SALLY TALBOT: I thought I was doing it. What I am talking about is this provision to —  

The DEPUTY CHAIRMAN: Do you have a question to the parliamentary secretary about clause 7? 

Hon SALLY TALBOT: Yes, I do.  

The DEPUTY CHAIRMAN: Please present it. 

Hon SALLY TALBOT: I was talking about the fact that the parliamentary secretary was telling me that she is 
content with the fact that we can use freedom of information to get the information that is effectively being 
moved by clause 7. It is directly relevant to clause 7.  

Let us move on to the question of who these people are who will be given what is beginning to increasingly look 
like a kind of secret authorisation by the minister to proceed. Members might think that we are labouring clause 
7, which is only one clause out of, I think, 35 clauses in this bill. However, those members who have had a 
chance to look at the bill will know that this reference to the Minister for Lands appointing a person authorised 
by the minister in writing to have delegated authority crops up over and again in relation to every act mentioned 
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in the bill. My feeling is that if we can address this now, it will remain to us to confirm that that is indeed the 
case with all the other references to that, so I think it is worth spending time on this clause.  

Who are the people who are likely to end up with this authority? I think the parliamentary secretary has probably 
already answered it. I had written down that under the Aboriginal Heritage Act only public service officers 
would be given an authorisation because the phrase from the second reading speech indicates that the powers 
relate more strictly to the exercise of ministerial functions and powers proper. Are those people going to be only 
public servants? I suspect that the answer is no. 

Hon WENDY DUNCAN: The people likely to end up with this authority will be public servants, lessees or 
management bodies. This clause relates to only two acts—the Aboriginal Heritage Act and the Planning and 
Development Act whereby the authority is outside that of the government officers. 

Hon SALLY TALBOT: Let me take the parliamentary secretary to proposed new section 66(3), which reads — 

Nothing in this section affects — 

(a) a right that any other person has … 

The parliamentary secretary is familiar with that clause. Presumably, that means that these are the people who 
already have that power. 

Hon WENDY DUNCAN: Yes, that is correct. 

Hon SALLY TALBOT: Are we bringing in anybody other than people who currently have that power to make 
those determinations? 

Hon WENDY DUNCAN: The clause is to remove the uncertainty about Department of Regional Development 
and Lands officers and about the public officers. The member asks whether new people are being brought in. It 
may be management bodies, which is why the clarification is being made. 

Hon SALLY TALBOT: May I ask the parliamentary secretary how widely this provision has been canvassed 
and whether the reservations, objections and concerns that I am raising now have been expressed by others; and, 
if so, how have they been addressed? 

Hon WENDY DUNCAN: We have not had representations on this matter. It really is just a question of who 
signs the form to get an application through to the relevant minister, so that is what this clause is endeavouring to 
clarify. 

Hon LJILJANNA RAVLICH: Has the minister sought advice about the power to delegate to a body external to 
the public sector? In other words, the way I am reading this is that there will be power to delegate to 
organisations or bodies that are not within the public sector. I am just wondering how this fits in with the 
Westminster system of government and the whole question of accountability. I would have thought there might 
be some legal advice sought in respect of this matter. This also links in with some of the proposed public sector 
reforms, and this may be the first time we hear in this place that these powers will be delegated to bodies 
external to government. The first question is: has legal advice been sought? The second question is: can the 
parliamentary secretary provide the chamber with a general overview of the legal advice received? 

Hon WENDY DUNCAN: The legal advice that was sought was in relation to the uncertainty of the alter ego 
powers. The legal advice within the department was that there was no need to seek legal opinion on this 
delegation. The member keeps using the word “power”, but it is not a power that is being delegated, just a right 
to seek authorisation. It is not a power; it is a right to go directly to the decision-making authority rather than 
going through a convoluted process. There is no delegated power. 

Hon LJILJANNA RAVLICH: Can the parliamentary secretary explain the exact nature of the legal advice that 
was sought in respect of the uncertainty of the alter ego powers? Can the parliamentary secretary explain what 
that was about and exactly what the department sought legal advice on? 

Hon WENDY DUNCAN: I am advised that the advice was within the department, so it has not actually been 
provided directly to the minister, and it was regarding the clarification of the alter ego principle and whether this 
proposed amendment is a way to deal with the uncertainty that was around in principle. 

Hon LJILJANNA RAVLICH: I have been in this place now for 13 years. In that time I have never heard of the 
alter ego principle. I would not even know what the alter ego principle is. I am just wondering whether the 
parliamentary secretary might be able to explain to the chamber what is meant by the alter ego principle and 
when it became in some way common to law. Is this a new thing that has been invented by this government to 
serve a specific purpose? Is it a common legal term, so that we now have an alter ego principle? I can understand 
the concept of alter ego, but this seems to be defining this concept as the general concept of alter ego and putting 
it within some new legal framework. 



Extract from Hansard 
[COUNCIL - Thursday, 22 April 2010] 

 p2037b-2051a 
Hon Dr Sally Talbot; Hon Lynn MacLaren; Hon Wendy Duncan; Hon Ljiljanna Ravlich 

 [13] 

Hon WENDY DUNCAN: The alter ego principle has been around whenever there has been a relationship 
between a minister and his department. It deals with the fact that the officers of the department can act and do 
such things in their department on behalf of the minister because they are of an administrative nature. 

Hon SALLY TALBOT: I just want to take the parliamentary secretary back to the explanatory memorandum. I 
am not sure that I am looking at a version that has been circulating today. I am looking at the first section, which 
reads — 

These are where: 

(i) the person already has effective control of the land, and is otherwise permitted to do the thing 
on the land from a land tenure perspective … 

Then the commentary after that is — 

The amendments to the Aboriginal Heritage Act 1972 (including applications for Ministerial consent 
under section 18) and the Planning and Development Act 2005 … fall within this category. 

I just want to take the parliamentary secretary back, following up the points made by Hon Ljiljanna Ravlich, to 
this question about who the person is who may receive the authority of the minister to exercise the minister’s 
power. It is all very well to come in here and say that it is not really power but only a tick-box on a form or it is 
only a matter of whose name it goes under, but that is not the case when it comes to the exercise of ministerial 
power. When the Minister for Lands is processing an application for ministerial consent under section 18 of the 
Aboriginal Heritage Act, he is acting as a minister of the Crown; so if the minister has the power to give that 
authority to someone else, what is the authority that is being given? It is ministerial authority. This is not just 
paper shuffling. It is not a situation in which it does not matter who types a letter because the end result will be 
the same; this is ministerial authority. If the person to whom this authority can be passed by the minister already 
has effective control of the land, how can this authority just be tacked onto a lease application? What does 
“effective control of the land” mean? 

Hon WENDY DUNCAN: The requirement for the minister to make a section 18 application under the 
Aboriginal Heritage Act comes under his role as the owner of the land—that is, the owner of the crown land. 
When someone else has effective ownership or control of the land—that is, a person who is a lessee or has a 
substantial interest—the minister gives that authority to the person to make the application directly to the 
minister responsible for the Aboriginal Heritage Act. The requirement for the minister to make the section 18 
application comes about because he is deemed to be the owner of the land; but if he has leased the land or given 
some other form of control of the land to another person, authority or body, the authority to make an application 
directly to the minister responsible for the Aboriginal Heritage Act can be given to that person, authority or body 
under this legislation. The Minister for Lands is not the person who is using or controlling the land; this gives the 
lessee, the person who has control of the land, or the minister’s officers, the authority to make that application 
directly. 

Hon LJILJANNA RAVLICH: There are limitations on the use of this sort of power in the absence of proper 
authorisations being put in place. Mr Chairman, I wonder whether you would give the call to someone else while 
I find my spot! 

Hon WENDY DUNCAN: I will respond while Hon Ljiljanna Ravlich’s comments are fresh in everyone’s mind. 
There are limitations in using the alter ego power, and that is exactly what this legislation is endeavouring to deal 
with. 

Hon LYNN MacLAREN: Knowing that there was some considerable discussion about the alter ego principle, I 
was able to assist honourable members in trying to figure out what it is and how it will apply to this section. 
Using the reference technique that Hon Ljiljanna Ravlich is so used to, I googled it! 

Hon Ljiljanna Ravlich: Oh, don’t be like that! 

Hon LYNN MacLAREN: I would like to add that to the debate, as it may assist the parliamentary secretary in 
addressing the concerns that have been raised. The alter ego principle is defined as a doctrine of law that 
disregards the principle of limited liability enjoyed by a corporate entity when it is proven that, in fact, no 
separate identity of the individual or corporation exists. The alter ego principle may also apply to relationships 
between corporate entities and their subsidiaries. I believe that gets to the heart of what Hon Ljiljanna Ravlich 
was trying to articulate—whether the liability will be transferred between the minister and the employee. Is that 
what she was trying to say? 

Hon Ljiljanna Ravlich: Yes, that’s exactly correct, but I moved the cursor and lost my spot! 

Hon SALLY TALBOT: I think the parliamentary secretary has been left in no doubt about our concerns; let me 
see whether I can summarise those concerns. The concern is not with the government’s attempt to streamline, 
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speed up or make more effective the process of using the role of the Minister for Lands in relation to the 
Aboriginal Heritage Act and, particularly, applications for ministerial consent under section 18 of that act. That 
is not our concern. Our concerns can be condensed into two basic issues: the first is that the delegation of this 
authority is being extended. Although it is currently open to the minister to delegate his or her authority, it can be 
delegated only to people who come under certain definitions. This will expand the range of entities to whom the 
minister may delegate authority. That is of concern because, as I said in my contribution to the second reading 
debate, there may be conflicts of interest involved. If, for example, my friends Ray and Murray at Roy Hill 
station wanted to build an ecotourism facility, the minister may well say, “Yes, you can put in an application in 
my name under the Aboriginal Heritage Act to the minister who has carriage of that act”, without any 
consideration of whether that would be appropriate. In the case of Ray and Murray, it would be highly 
appropriate, but it does not take much wit or imagination to contrive a circumstance in which it would be 
inappropriate. Would the parliamentary secretary like to address that issue first? I will then come to the second 
concern. 

Hon WENDY DUNCAN: If they are just seeking the right to do whatever thing they wanted to do, that thing or 
action will be subject to all the normal planning processes and Pastoral Lands Board processes that apply to that 
activity on that land. This will not give them permission to do whatever they like on that land; it will give them 
permission to make an application, and that application will still be assessed by the various relevant agencies and 
the various relevant acts and regulations will apply, as they always have. It is just about seeking the right to 
make that application.  

Hon SALLY TALBOT: I was going to outline my second and main objection, but I will sidetrack slightly and 
come back to that. Can the parliamentary secretary tell the chamber how often the Minister for Lands has not 
given ministerial consent under section 18 of the Aboriginal Heritage Act? How many times has that occurred in 
the past 12 months or five years? The parliamentary secretary can pick a time and give a figure.  

Hon WENDY DUNCAN: I do not have those figures at my disposal. We can get them for the member, if that is 
what she requires, but I do not have that information at hand.  

Hon SALLY TALBOT: I would like those figures. I note that we are about to break for cucumber sandwiches 
and that might give the parliamentary secretary the chance to make a couple of calls. In the meantime, can the 
parliamentary secretary ascertain from her adviser whether the reason that she does not have the figures at her 
fingertips is that there were so many or so few? Are we talking about five, 10 or 500 applications in the past 
12 months?  

Hon WENDY DUNCAN: I am advised that there are about 30 applications a year, but at this point I cannot give 
the member the figures for how many have been declined or approved under the section 18 application.  

Hon SALLY TALBOT: We are talking about approximately 30 applications a year.  

Hon Wendy Duncan: For this year.  

Hon SALLY TALBOT: That is 30 applications in the past 12 months. Perhaps after the tea break the 
parliamentary secretary can provide us with more information about these applications; that is, for the past 
12 months from where have the applications come, how many were refused and any other information. We 
might then be able to flesh out that side of the argument.  

The problem that we are trying to grapple with would be obvious to members. It is beginning to sound more like 
a bit of window dressing to enable the government to say, “We’ve been strong. We’ve cut this red tape. We’ve 
slashed administrative procedures to bits. We’ve pared it back. We now have a lean, hungry approvals system.” 
It sounds as though it is more like a tick in the box! The parliamentary secretary might be able to come back later 
today and put me right on this, but I do not believe that, when we see the Minister for Lands sitting with his head 
in his hands, clearly wilting under his enormous workload, a substantial part of his workload is coming from his 
responsibility to act as lands minister in accordance with the Aboriginal Heritage Act. That is not the story that is 
taking shape.  

I suggest that is an indication of what we might find as we move through the other clauses of this bill. We will 
deal with that aspect in other clauses when we get to them. I have made the point that it was worth spending time 
on clause 7, because reference to the delegation of authority to the Minister for Lands is effectively replicated a 
number of times—five or six. 

Hon Wendy Duncan: Twice, honourable member.  

Hon SALLY TALBOT: The parliamentary secretary says twice. I will be called to order by the Deputy 
Chairman if I refer to other clauses, but it is certainly replicated in clauses 10, 13 and 25. I am going through my 
notes and I can see four places in which it is referred to in other clauses in the bill.  
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Hon WENDY DUNCAN: The other clauses the member is referring to involve Department of Regional 
Development and Lands officers. There are only two clauses in this bill in which reference is made to a broader 
ability to delegate—that is, under the Planning and Development Act and the Aboriginal Heritage Act.  

Committee interrupted, pursuant to temporary orders. 

[Continued on page 2060.] 

Sitting suspended from 4.15 to 4.30 pm 
 


